and was thereupon infeft. 
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Mes DrcksoN, Reli M7 oY deceaſt 
George Muirhead of Wh ecaſtle, now 
Wife of Mr. John 1 4 75 e, Miniſter of 
the Goſpel at 11006 ton; and of him 
for his Integet ; 
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. ' Humbly ſheweth, > 5:35 
HAT in this year, John Muirhead, grandfather of 1655. 
the ſaid George Muirhead, obtained from the par- 
ſon of Biggar, with conſent of the Earl of Wig- 
. ton, patron of the pariſh of Biggar, a charter of 
certain lands lying within the _— called Parſon-lands, 


That in this year, the ſaid Ge ce Muir head, the grandſon 1711. 
of this John Muirhead, was advited to make up his titles to 
theſe lands, by taking a precept of clare conſtat from the 
Earl of Wigton patron, as faid 1 is, of the panes whereupon 
he was ite i in the ſaid lands, | FE 
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That George Muirhead having, upon this title, poſſeſt theſe 

1748. lands without any challenge, from the 1711 to the 1748, 
did, in chat year, make a diſpoſition in favour of his wife 
the petitioner, of theſe Parſon- lands, with the burden of his 
debts. 

1751, That, in this year, George Muirhead died in the natural poſ- 
ſeſſion of theſe lands, which conſiſt of but a few acres, the ex- 
tent of which cannot poſſibly be aſcertained; and his widow, 
the petitioner, continued his poſſeſſron after his death, upon the 
title of the foreſaid diſpoſition, which ſhe put upon record, 
before the ſummons in this proceſs was p Gr againſt her, 
and is now infeft in the lands, and upon the ſuppoſition, 

— that ſhe is proprietor of them, has paid off her huſband's. 
debts, to an amount exceeding the value of theſe lands. 

That after the years of preſcription were run, upon the 
infeftment in the 1711, a challenge was brought of the pe- 
titioner's right, at the inſtance of Margaret and Katharine 
Muirhcads, as heirs portioners of line, ſerved and retoured 
to the ſaid Mr. John Muirhead their grandfather; and, up- 
on their death, the proceſs. was infiſted in, at the inſtance - 
of Janet Millar, Thbel, Jean, and. Janet Aikmans, as heirs 
portioners of line, ſerved and retoured to the ſaid Margaret 
and Katharine Muirheads, upon this ground, that the Earl. 
of Wigton was not the ſuperior of theſe lands, but the 

king, as come in place of the parſon of Biggar. That, 
therefore, the ſaid George Muirhead's infeftment upon the 
precept of clare conflat, in the 1711, from the Earl of Mig- 
ton, was vaid and null, and, conſequently, he could not 
grant the diſpoſition above mentioned, in favour of the pe- 
titioner, of theſe Par/ſon-lands, which continued ſtill in here- 
ditate jacente of the ſaid John Muirhead, and fo may be ta- 
ken up by the purſuers, as heirs of line to him. 

That againſt this action, ſundry defence: were As 
for the petitioner; 1m, That the Earl of Wig ton was truly 
perior of theſe lands, as having belonged to the prebendary « of 

the 
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the collegiate church of Biggar, of which the Earl of Wig- 
ton was patron. 240, That ſuppoſe he had not been ſupe- 
rior, he had acquired a right to the ſuperiority by preſcrip- 
tion: And, in ſupport of this plea, Lady Clementina El- 
phingſton, as repreſenting the Earl of Wigton, appeared in 
the field. And, 3tio, That George Muirhead, and his diſ- 
ponee the petitioner, having poſſeſt forty years upon the in- 
feftment in the 1711, had thereby acquired a right by pre- 
ſcription to the property of the ſaid lands. 


That upon theſe defences, your Lordſhips did, of this mg 
date, pronounce the following interlocutor : * On report of 


Lord Ellock, the Lords find, that the lands in queſtion 
held of the parſon of Biggar, qua parſon ; and that the 
* precept taken, and title made up by George Muirhead, in 
* the year 1711, was erroneous and void; repel the defence 
* of preſcription, and decern ; ſuperſeding extract till the 
* 20th day of November next.“ 

The petitioner propoſes only to lay before your Lord- 
ſhips the laſt part of this interlocutor, repelling the defence 
of preſcription. of the property, by 40 years poſſeſſion up- 
on the precept of clare conſtat, and infeftment in the 1711, 
which the is adviſed is a point of great conſequence to the 
law of this country. | 

And, in the firſt place, none of your Lordſhips had any 
doubt, but that the ſaſine in the 1711, with the warrant of 
it produced, viz. the precept of clare conſtat, was a good ti- 
tle of preſcription, as good as a ſaſine upon a charter or 
diſpoſition ; and, conſequently, that the poſſeſſion could be 
continued and completed by a ſingular ſucceſlor, tho' not 
infeft. But what ſeemed to move your Lordſhips to pro- 
nounce the above judgment, was, that there was no perſon 
here, againſt whom the preſcription could run, except the 
heirs ©: line of Ge:rge Muirhead: That altho' a man might 


pretcribe againſt his heir of tailzie, and thereby get free of 


fetters, 


To 
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fetters, yet he cannot preſcribe againſt his heir of line, any 
more than againſt himſelf, _—_ 

The conſequence of this doctrine is, In, That if George 
Muir head, his ſon, grandſon, &c. for ſome hundreds of years, 
had poſlelt theſe lands upon the ſame title, they could not 
have acquired by preſcription the right of diſpoſing of 
them gratuitouſly, _ 

But that is not all; for, 2do, If George Muirhead, or 
his heirs, tho' ſtanding infeft in theſe lands for never ſo ma- 
ny years, and poſſeſſing them peaceably, had ſold the lands, 
or granted an heritable bond upon them, ſuch ſale, or he- 
ritable bond, mult have been declared void and null at the 

inſtance of the next heir, taking up the ſucceſſion as heir 

to John Muirhead, who was infeft in the 1655: For that 
your Lordſhips deciſion muſt go to this conſequence, is 
clear; becauſe, if George Muirhead,. or his heirs poſſeſſing 
upon the ſame title, had no good right, either originally, 
or by preſcription, it 1s plain that they could give no right 
either to purchaſer or creditor: And altho' their debts 
would be effectual by the correctory ſtatute 1695, yet the 
diſpoſition and infeftment of the purchaſer, and the heri- 
table bond to the creditor, would give no right to the lands, 
as proceeding a non habente. | 


Your Lordſhips will be apt to ſuſpeR, that the principles 


which lead to ſuch conſequences, are not ſolid : And altho”. 


ſuch a doctrine might be founded in ſtrict and ſubtle rea- 
{oning, your Lord{hips would not be diſpoſed to adopt it, 
when 1t leads to ſuch dangerovs conſequences. 


But the petitioner hopes to ſhow your Lordſhips, that it 


is not founded on good principles, and that your Lordſhips 
may be free of all the conſequences attending it, and at 


the ſame time, preſerve the ſyſtem of law entire and un- 
{haken. 


And, in the fi place, the preſcription that is {ſuppoſed 


here, agrees to the definition of preſcription, being an ad- 
jectio 
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jectio dominii per continuationem poſſeæſſionis; for it is clear, that 
George Muirhead was not, nor could not be proprietor of the 
lands, till he was infeft as heir to his predeceſſor: And if 
that infeftment was void and null, as is ſuppoſed in this ar- 
gument, he could not other ways acquire the property 
than by preſcription; for your Lordſhips know very well, 
that an heir unentered, has only a right to poſſeſs and up- 
lift the rents, but is not proprietor by the law of Scotland; 
according to which, mortuus non ſaſit vivum. 

The queſtion then is, What ſhould have hindered George 
Muirhead to have acquired that property which he wanted, 
by poſſeſſion upon what all your Lordſhips acknowledge 
was a Juſt title of preſcription ? The anſwer is, That he 
could not preſcribe againſt his own heirs of line, the pur- 
ſuers. | 

And indeed it 1s true, that preſcription againſt a man's 
own heir at law, cannot well be underſtood, any more than 
preſcription againſt a man's ſelf: For, cui bono ſuch a pre- 
{ſcription ? What right could he acquire by it; as his heir 
of line would be obliged to make effectual every deed of 
his, whether onerous or gratuitous? But the miſtake, in the 
petitioner's apprehenſion, lies here, that the preſcription, in 
this caſe, did not run againſt the heirs of George Muirhead, 
but againſt the heirs of his grandfather : For your Lord- 
ſhips will obſerve, that, upon the ſuppoſition of his dying 
in a ſtate of apparency, the heirs of the grandfather 7% 
Muir he ad, can only take up theſe lands by ſervice to him; 
and accordingly, the purſuer's title in this proceſs, is a ſer- 
vice to John Muirhead. And tho' the heirs of George Muir- 
head be the ſame perſons with the heirs of John ; yet that 
does nat vary the principle of law ; and it 1s ſtill true, that 
they now claim the ſubject, not qua heirs of George, (for, 
if ſo, they could not challenge his diſpoſition to the defen- 
der) but qua heirs of the remote predeceſſor, to whom they 
ſerved. Now, altho' a man cannot preſcribe againſt his 
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own heir, he certainly may preſcribe againſt the heir of his 
grandfather, or any other predeceſſor, and thereby acquire 
to himſelf à liberty of diſpoſing of the ſubject, even gra- 
tuitoufly, in the ſame manner as a man, by preſcribing a- 
gainſt his heir of entail, acquires to hunſelf the free Af. 
poſal of the ſubject. 

It was further ſaid, that the purſuers here, the heirs of 


John Muirhead, were non valentes agere to interrupt this pre- 
ſcription, becauſe they could have brought no effectual ac- 


tion for evicting this ſubject from George Muir head. 
But to this it is anſwered, 1m, That tho' ſuch valentia 


agere is found by ſome deciſions to be neceſſary in the caſe of 


the negative preſcription, as in the caſe of a bond liferented 
by a wife; the preſcription of which is not found to run 
againſt her ſlante matrimonio, becauſe ſhe is not, during that 
time, valens agere; yet, it is not required by any ſtatute or 
deciſion in the caſe of the poſitive preſcription, which your 
Lordſhips know is founded upon different principles, and intre- 


duced by different ſtatutes: For the foundation of the negative 


preſcription is the negligence of the creditor in not making a 
demand during the forty years; and therefore, it has been held 


to be a good excuſe, if, during any part of that time, he was 


not valens agere for recovery of the debt; as in the caſe a- 
bove mentioned of a wife during coverture. And even 
with reſpect to this preſcription, it has been thought ſo ſa- 
lutary a remedy for quieting mens minds, that it was once 


found in a caſe. mentioned by Spotiſtoood, under the title 


Preſcription, that the preſcription of a bond run from the 
date, and not from the term of payment, 18th of March 
1634, Slowan contra Simgſon; tho certainly, before the term 
of payment, there was an abſolute non valentia agere. But 
the poſitive preſcription ſtands upon a quite different footing, 
viz. poſſeſſion upon a proper title for forty years. And the ſta- 
tute which introduces it, viz. act 12th 1617, has expreſly decla- 
red, that ſuch a poſſeſſor ſhall not be troubled nor e 
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by any perſon pretending a prior infeftment ; nor upon 
no other ground, reaſon or argument competent of law, except 
* for falſhood:“ And without making any diſtinction whe- 
ther the true proprietor was negligent or not in the proſe- 
cution of his right, and whether, during any part of the 
forty years, he was non walens agere: Nor is there any other 
ſtop to this preſcription mentioned in the act, except mino- 
rity. And even with reſpect to minority, it has been diſ- 
puted, as your Lordſhips know, that this exception in the 
act only related to the negative preſcription, becauſe the poſi- 
tive is founded on a preſumption juris et de jure, that the 
poſſeſſor had prior evidence, which had been deſtroyed by 
the injury of time, as the ſtatute ſays, or by war, fire, or 
plague, or ſuch like occaſions ; againſt which preſumption, 
minority avails nothing. And tho' it be now eſtabliſhed in 
practice, that the years of minority are to be deduced from 
the years of the poſitive as well as the negative preſcripti- 
on; there is no caſe, ſo far as the petitioner knows, where 
it was found, that ſuch a non valentia agere as is here plead- 
ed, ſtopt the the courſe of poſitive preſcription. 

And the diſtinction in this matter, betwixt the poſitive 
and negative preſcription, was expreſly made by your Lord- 
ſhips in a caſe obſerved by Fountainhall, 3 iſt December 1695, 
Tunes contra Innes of ' Achluncart, and which reſembled this 
caſe very much: For there, a tailzie had been made in fa- 
vour of the heirs male; but the heir male, who was the ſame 
with the heir at law, made up his titles to the eſtate upon 
the inveſtiture, which was in favour of heirs. whatſoever, 
neglecting the entail ; and in this way the eſtate was poſſeſt 
for ſome generations, till at laſt the heir male, and the heir 
at law, came to be different perſons, and then the heir male 
claims upon the tailzie. Both the poſitive and negative pre- 
ſcriptions were objected to him; and his anſwer to both 
was, that while the heir male, and the heir at law was the 
ſame perſon, he was not valens agere. This anſwer oy 

| Lords 
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Lords ſuſtained with reſpect to the negative preſcription, 
but repelled it as to the poſitive; which, therefore, they 


found to be run. 
The petitioner anſwers, 240, That the purſuers in this 


caſe were walentes agere ; and if the precept of clare conſtat 


was erroneous, there was an action competent to them, in 
which they certainly would have ſucceeded, and which un- 


doubtedly would have interrupted the preſcription, viz. an 


action of declarator, that George Muirhead, upon the title of 
the infeftment 1711, had no right to diſpoſe of his eſtate 
gratuitouſly, in prejudice of the purſuers, the heirs of his 
grandfather : And if George Muirhead thereafter had not 
mended the defect in his title, it certainly would have been 


found, that he could not have made the ſettlement upon 
the petitioner. 


It is very true, that they could not agere cum effectu, ſo 


as to have evicted the eſtate from George Muirhead ; but 
this is a valentia agere that is not required, otherways every 
tailzie would be impreſcriptible while the perſon who poſ- 
ſeſt in fee ſimple, was likeways the heir of entail, which 
might happen to be the caſe for hundreds of years. But 
this objection to the preſcription of entails has been over- 
ruled as often as it has been made; particularly, in the 
late caſes of Douglas of Kirkneſs, and Aiton of Kinnady, where 
it was thought ſufficient that the heir of entail was walens 


agere, to get the entail recorded, or to oblige the poſſeſſor to 


make up his titles in terms of the entail, tho' not to evict the 
eſtate. And the ſame was found in the caſe of Achluncart 
above mentioned: That tho' the next heir of entail had 
not the jus exigendi et ſuccedendi, yet he had jus agendi, 
* and might have purſued a declarator on the bond of tail- 
nie, to perfect it in his favours.” . Y 

The caſe of Gray contra Smith, es Sth November 
I751, was quoted for the purſuers where it was found, 
that a ſettlement of an eſtate having been made in favours 
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5 the heir male, but without any limitation or prohibition. 
to alter, and the heir male having choſen to make up his 
titles upon the inveſtiture, which was in favours of the heir 
at law, he did not upon that title acquire by preſcription 
a right to the eſtate deſcendible to heirs whatſoever, ſo 
that the right of ſucceſſion of the heir male would be ex- 
cluded: p 

But it is anſwered, Imo, That the court was conſide- 
rably divided in that caſe: And indeed it muſt appear 
pretty extraordinary, that a man by poſſeſſion for e 
years, ſhould work off the limitations of an entail, by 
which he was bound act to alicnate, and yet ſhould not do 
what is leſs, that is, acquire a right to an eſtate, ſo as to 
make it deſcendible to his heirs at law, in the ordinary 
courſe of ſucceſſion, without any act or deed of his. 

But, 2do, The caſe there was different from the caſe 
here, in this reſpect, that the deed of ſettlement Was direct- 
ly upon the heir male, who made up his titles upon the 
inveſtiture in favour of the heirs at law, ſo that he had 
two rights to the eſtate in Ins perſon, and both unlimited, 
one, a perſonal right to the lands by the deed of ſettlement, 
and the other, a real right made up by ſervice and infeft- 
ment upon the old inveſtiture: And the great argument 
there, which moved the court, was, that there could be no 
adjectio dominu by the poſſeſſion upon his infeftment, as: 


he had already an abſolute right to the eſtate in fee fim ple 


by the deed of ſettlement. But this argument, your EY 
{ſhips ſee, will, not apply here, as George Muzrhead, it the 
precept was erroneous, had no right to the-eſtate, neither 
real nor perſonal, but what he acquired by poſitive pre- 
ſcription. 

It was further ſaid for the purſuers, chat if the vaſſal in 
this caſe has acquired by preſcription a right to the pro- 
perty, the Earl of Mig ton wy granted the precept of clare 

con- 
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conſtat in the 1711, muſt likeways have acquired a right 
to the ſuperiority. | 

But the preſcription of the ſuperiority and of the pro- 
perty are two things quite diſtinct. Suppoſe the Earl of 
Mgton had granted a charter of theſe lands to George 
M uirhead holding of the Earl, George Muirhead, upon that: 
ch arter and infeftment, would have acquired by preſcripti- 
on the property, contra omnes mortales ; but the Earl, 
in order to acquire the ſuperiority by preſcription, muſt 
not only have had the poſſeſſion of it by uplifting feu 
duties, or ſuch other exerciſes of the right, but he muſt- 
have ſhown a proper title for the preſcription. For tho' he: 
might give a title to his vaſſal, yet he certainly could not 
give a title to himſelf by his own deed ; and, therefore, he- 
would be obliged to ſhow ſome antecedent right he had to- 
the lands. 


May it therefore pleaſe your Lordſbips to alter your in- 
terlocutor above recited, and to find that George 
Muirhead, and the petitioner his ſucceſſor, having 
Foſſeſt forty years upon a proper title, have thereby 
acquired a right to the lands by the poſitive pre- 
ſecription. 7 
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